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Did You Know?

A627,000 people filed for
unemployment benefits in the week
ending February 14, 2009

ARecord 13.2 million workers
unemployed in US at end of March
2009 (8.5% US unemployment rate)

AWorst economy in 30 years . . .
PRICELESS (for lawyers)!
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A Sign of the Times

A EEOC Charges Way, Way Up in FYO0S8
I 95,402 charges (most charges ever), 15%
iIncrease; EEOC collected $376 million
I Age claims up 29%
I Retaliation claims up 23%; retaliation claims

just behind race claims 1 33,937 to 32,6901 as
2"d most-alleged charge

I Disabillity claims up only 9%; but wait . . ..
A Overall decline in federal lawsuits filed
(40% drop from:1997 to 2006!)
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Problems in Search of a Lawsuit

A Generational conflicts affecting age

A Disability discrimination claims, especially mental
lIness

A Pregnancy discrimination: US birthrate has
dropped, but pregnancy claims at record high

AiFamily responsibilityo,
A Sexual harassment: The problem that will not die

AiHi dden bias, o0 e.g, app
race/ethnicity, credit worthiness

A Religious harassment and ethnic intimidation
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Retaliation Is Easier to Prove

A Public school district conducting internal
narassment investigation of ER Director

A HR investigator approached Vicki Crawford,
30-year employee, to ask if she had ever
Wi tnessed ninappropri at

A Witness disclosed she had observed subject
Angrabbing his crotcho a

A Two other witnesses corroborated behaviors:
no action against ER Director; Ms. Crawford
later fired for embezzlement

A Ms. Crawford sued for retaliation. Who wins?
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Post-Investigation Retaliation

A Lower courts ruled for school district; no
hopposition to unl awful
since witness did not initiate complaint, but only
answered questions in an already pending
|l nt er nal l nvestigati on:

A U.S. Supreme Court 9-0 for employee. Crawford
V. Metro. Go\JWws, 1/26f09)Na s h

AfiOppositiond not define
retaliation protections extend to answering

guesti ons I n an empl oye
An nostensibly disappro
obnoxi ous behavior coul
the subjectodos treat ment
for protection.
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Big Case on Horizon

A May municipal governments decline to certify
promotion exam that would advance
disproportionately more white applicants than
black applicants for fear of race discrimination
claims?

A New Haven firefighters allege reverse
discrimination in Ricci v. DeStefano

A Oral argument to be heard on April 22, 2009

A City believes disparate impact on minorities vs.
race-neutral exam
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Expansion of Civil Rights

AParadigm shift away
cl asseso and toward i

protected by Title VII

ITE-RACE 1 niti1 ati ve addr e
raci al bias, e. g., ncu
nrell ance on new techn

video resumes

I Sexual stereotyping and gender
noncomformity theories of discrimination
continue to evolve

nNsubtl eo Dbi S
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E-RACE Cases

A September 2007. EEOC sued food distributor
for fairli ng to curb use
ACornelius, o toward Bl a

A June 2008. Novellus Systems, Silicon Valley
manufacturer, settled racial harassment case
for $168,000 after failing to curb Viethamese

empl oyeebdos daily nrap s
contaiwongofinn presence
employee
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Expansion of Civil Rights

A Family Responsibility Discrimination (FRD)
I EEOC Guidance on Workers with Caregiving

Responsibilities (2007)

I Potential discrimination suffered by working

parents or other caregivers, e.d., eldercare,
child care

I Not NI ntendedo to cr ea
category

I E.g., sex-based stereotyping of working
women, denying leave to working fathers,
di scrimination agal nst
wi tho di sabl ed per sons
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Expansion of Civil Rights

ATraditional rules stil!l
peopl e wonot try to exp

A 10t Circuit dismissed sex discrimination case
based on nf aAdamsomvi Mukit at
Cmty Diversified Svcs. (10t Cir. 2008)

A Employees -- husband, wife and daughter -- fired
after father hired and directly supervised wife and
daughter at non-profit agency in violation of anti-
nepotism policy

A Familial status is not a factor based on sex, but is

- gender neutral. _
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Expansion of Civil Rights

A Mother of triplets alleged she was denied
promotion based on stereotype against working
mothers. Chadwick v. Wellpoint, Inc. (15t Cir.
2009)

I Two months before promotion, decisionmaker
discovered plaintiff was mother of 6-year old triplets

andsente-mai | , NIOhdimynot know

triplets. Bl ess you! o

I During Iinterview, Intervie
mother. Would you let your kids off the hook that easy

| f they made a mess 1 n the
il n the I nterview, plaintif

Interviewers] were in your position, they would feel
over whel med. o

A Fact person selected for promotion was
female, mother of'two was not Suffl%
rebut claim of gended:iaiasons



George W. Bush:
Ci vi | Ri ght soO

A Genetic Information Nondiscrimination
Act (GINA)

A ADA Amendments Act of 2008
(ADAAA)

A FMLA Expansion (Military Caregiver
Leave)
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GINA

A The Genetic Information Nondiscrimination Act
of 2008 (GINA) signed into law by President
Bush on May 21, 2008.

" Prohibits workplace and health insurance
di scri minati on based on u
Il nf or mati ono

|l ncl udes genetic composit
hi storyo of i nherited tr a

No genetic testing

Must preserve confidentiality of genetic information
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ADAAA

A ADA Amendments Act (ADAA) signed by
President Bush on 9/25/08:; effective Jan.
1 2009

Restores intent of original ADA
Overturns several court rulings that limited the ADA

Expands definition of nAdma
Impairment of which may constitute a disability

Lowers standard for proof
but no duty to accommodate person solely regarded
as disabled

No consideration of mitigating measures

A ADA Coordinator? Reasonable

'MWC)L?-_
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FMLA Expansion

A FMLA expanded for military families

| Spouse, son, daughter, parent or next of Kin
entitled to total of 26 workweeks of leave during
a single 12-month to care for servicemember
iInjured or made ill in the line of duty

112 weeksoO | eave for gqu.
of mobilized Reserve or Guard member

A New FMLA Regulations, January 16, 2009
A Revise FMLA policy? Adopt new FMLA

forms?
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Colorado Civil Rights Expansion

A New workplace accommodation for
nursing mothers, C.R.S. 8-13.5-101 et
seq. (eff. 8/05/08)

I Covers all employers including state and
local governments

I Provide reasonable break time, accrued paid
or unpaid, to express breast milk up to two
years after chi |l dos bl

I Provide private, secure location to express
breast milk (not a toilet stall)

I Accommodation required; must mediate
before suit _
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Change Will Happen!

A American Recovery and Reinvestment Act

A $787 billion stimulus bill; signed Feb. 17, 2009

I COBRA subsidy for involuntarily terminated employees
COBRA-eligible 9/1/08 to 12/31/09; 65% reimbursed by
payroll tax credit up to 9 months; income limits; special
election period after February 17, 2009

I Tax breaks for individuals and businesses

I Limits on H1-B visas for TARP recipients

I More stringent HIPAA requirements

I Increased whistleblower protections

I Commuter assistance tax break up to $230/month
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| Am King of the World

A Change business models. NJ Law Against
Discrimination, protecting sexual orientation, used
to force on-line dating service to advertise same-
sex matches

A Change management duties. New York passed
Article 23-A of its Correction Law requiring
empl oyers to conduct a i
refusing to hire/terminating a person with a
criminal record

A Create a moral duty. lllinois enacted law requiring
employers to report any child pornography
discovered on electronic or information equipment
to local law enforcement or national Cyber Tipline

ABe good. CA™ passe—d*
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Top 2008 Cases

A Zisumbo v. Mcleod USA Telecom (10t Cir. 2008)

A Your words may be used against you in a court of
law!

I At awards lunch, boss asked top female performer,
Ayoudbre not gonna get preg

I Next month, female empl oye
pregnant

i Boss then constantly refer
and frequently yells at her

i Case sent to trial; #nAprego
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Top 2008 Cases

A Quon v. Arch Wireless Operating Co. (9t Cir.
2008)

A You can create privacy expectations by word or
deed'

Ontario, CA, police sergeant Jeff Quon used company-owned
pager to send business and personal (e.g., sexually explicit) text
messages; Ontario PD asked Arch Wireless for text transcripts
believing Quon misusing pager

I Arch Wireless violated Stored Communications Act by not
obtaining consent of addressor/recipient

I Employees had reasonable expectation of privacy in text
messages i provided by text messaging services and stored
on its network T even if sent on company pager.

i Fact PD had policy eliminating expectation of privacy was nullified
by reality; city supervisor said he would not audit pager usage as
long as employee paid overage.

I EXpress consent would have been acceptable exception; also
employer could have searched its own pager
Employment Law Solutions



Top 2008 Cases

A McBride v. City of Detroit (E.D. Mich. 2008)

A Employer must engage in interactive process
under the ADA!

I Employee complained she was sensitive to co-
wor keros perfume, air fres
workplace

I Supervisor able to convince co-worker to stop using
perfume, pot pourri; but employee resumed use

i Pl aintiff -seeuéestedl ioyg; H
other action taken

I Court found employer failed to accommodate
reasonably; held HR remarKk

- probiliem<inot (the
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Top 2008 Cases

ABacon v. Hennepin County Medical
Center (8™ Cir. 2008)

A Daily call-in policy does not violate FMLA!

I Employee on intermittent FMLA leave for
chronic skin irritation

I Employee terminated for failing to follow
empl oy e-mpalicy when she elected to
take extended leave to await appointment with
allergist

I No FMLA violation where call-in policy
consistently applied for all extended leaves
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2008 Top Cases

A Brady v. Wal-Mart Stores, Inc. (2d Cir.
2008)

A Duty to accommodate under ADA is

broad!

I Employers must accommodate obvious

disability (e.g., cerebral palsy) even if
employee never requests accommodation.

I Employee transferred to two other jobs due
to performance difficulties, quit, sued under
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2008 Top Cases

A Hughes v. City of Bethlehem (PA) (31
Cir. 2008)

A Bad behavior still gets you fired!

I Diabetic employee fired for calling in sick two
days when she was actually in Las Vegas
having lips and eyebrows permanently
tattooed

I Anonymous note sent to Mayor

I When confronted, employee lied; was
terminated for dishonesty

i FMLA claim dismissed on summary

_ judgment; affirmed by appellate CO‘_



Trends: Change Will Happen
US Census Bureau Predictions
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Demographics: 2042

A Ethnic minorities in total will outnumber non-
Hispanic whites (54%:46%); no other country
has had such rapid racial and ethnic change

A US population 300 million in 2006;
400 million by 2039

A By 2030, 1:5 US residents will be +65 years old

A 1790 Census, 64% white: in 2010, 65% white:
1900, 90% white: 2042, 46% white

A Organizations must prepare today for
t omorrowo0s wor kpl ace
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