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Did You Know?

Å627,000 people filed for 

unemployment benefits in the week 

ending February 14, 2009

ÅRecord 13.2 million workers 

unemployed in US at end of March 

2009 (8.5% US unemployment rate)

ÅWorst economy in 30 years . . .  

PRICELESS (for lawyers)!
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A Sign of the Times

ÅEEOC Charges Way, Way Up in FY08

ï95,402 charges (most charges ever), 15% 

increase; EEOC collected $376 million

ïAge claims up 29%

ïRetaliation claims up 23%; retaliation claims 

just behind race claims ï33,937 to 32,690 ïas  

2nd most-alleged charge 

ïDisability claims up only 9%; but wait . . . .

ÅOverall decline in federal lawsuits filed 

(40% drop from 1997 to 2006!)
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Problems in Search of a Lawsuit

ÅRetaliation!!!!!

ÅGenerational conflicts affecting age

ÅDisability discrimination claims, especially mental 
illness

ÅPregnancy discrimination: US birthrate has 
dropped, but pregnancy claims at record high

ÅñFamily responsibilityò/òcaregiverò discrimination

ÅSexual harassment: The problem that will not die

ÅñHidden bias,ò e.g, applicantôs name denoting 
race/ethnicity, credit worthiness

ÅReligious harassment and ethnic intimidation
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Retaliation is Easier to Prove

ÅPublic school district conducting internal 
harassment investigation of ER Director

ÅHR investigator approached Vicki Crawford, 
30-year employee, to ask if she had ever 
witnessed ñinappropriate behaviorò by subject 

ÅWitness disclosed she had observed subject 
ñgrabbing his crotchò and other offenses

ÅTwo other witnesses corroborated behaviors; 
no action against ER Director; Ms. Crawford 
later fired for embezzlement

ÅMs. Crawford sued for retaliation.  Who wins?
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Post-Investigation Retaliation

ÅLower courts ruled for school district; no 
ñopposition to unlawful employment practiceò 
since witness did not initiate complaint, but only 
answered questions in an already pending 
internal investigation: No active ñopposition.ò

ÅU.S. Supreme Court 9-0 for employee.  Crawford 
v. Metro. Govôt of Nashville(U.S., 1/26/09)

ÅñOppositionò not defined by statute.  Anti-
retaliation protections extend to answering 
questions in an employerôs internal investigation.  
An ñostensibly disapproving accountò of anotherôs 
obnoxious behavior could qualify as ñresistantò to 
the subjectôs treatment of her sufficient to qualify 
for protection.  
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Big Case on Horizon

ÅMay municipal governments decline to certify 

promotion exam that would advance 

disproportionately more white applicants than 

black applicants for fear of race discrimination 

claims?

ÅNew Haven firefighters allege reverse 

discrimination in Ricci v. DeStefano

ÅOral argument to be heard on April 22, 2009

ÅCity believes disparate impact on minorities vs. 

race-neutral exam  
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Expansion of Civil Rights

ÅParadigm shift away from ñprotected 
classesò and toward ñcharacteristicsò 
protected by Title VII

ïE-RACE initiative addressing ñnew formsò of 
racial bias, e.g., ñcultural distortionsò and 
ñreliance on new technologies,ò such as 
video resumes

ïSexual stereotyping and gender 
noncomformity theories of discrimination 
continue to evolve

ïNew concept has emerged: ñunconsciousò or 
ñsubtleò bias
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E-RACE Cases

ÅSeptember 2007.  EEOC sued food distributor 

for failing to curb use of ñcode word,ò 

ñCornelius,ò toward Black employee.

ÅJune 2008.  Novellus Systems, Silicon Valley 

manufacturer, settled racial harassment case 

for $168,000 after failing to curb Vietnamese 

employeeôs daily ñrap singingò of songs 

containing ñn-wordò in presence of Black 

employee 
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Expansion of Civil Rights
ÅFamily Responsibility Discrimination (FRD)

ïEEOC Guidance on Workers with Caregiving 
Responsibilities (2007)

ïPotential discrimination suffered by working 
parents or other caregivers, e.g., eldercare, 
child care

ïNot ñintendedò to create new protected 
category

ïE.g., sex-based stereotyping of working 
women, denying leave to working fathers, 
discrimination against persons who ñassociate 
withò disabled persons
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Expansion of Civil Rights

ÅTraditional rules still apply, but doesnôt mean 

people wonôt try to expand these categories

Å10th Circuit dismissed sex discrimination case 

based on ñfamilial status.ò  Adamson v. Multi 

Cmty Diversified Svcs. (10th Cir. 2008)  

ÅEmployees -- husband, wife and daughter -- fired 

after father hired and directly supervised wife and 

daughter at non-profit agency in violation of anti-

nepotism policy

ÅFamilial status is not a factor based on sex, but is 

gender neutral.



Employment Law Solutions

Expansion of Civil Rights
ÅMother of triplets alleged she was denied 

promotion based on stereotype against working 
mothers. Chadwick v. Wellpoint, Inc. (1st Cir. 
2009) 
ïTwo months before promotion, decisionmaker 

discovered plaintiff was mother of 6-year old triplets 
and sent e-mail, ñOh my ïI didnôt know you had 
triplets.  Bless you!ò

ïDuring interview, interviewer said, ñLaurie, you are a 
mother.  Would you let your kids off the hook that easy 
if they made a mess in their room?ò

ïIn the interview, plaintiff was told ñif [the three 
interviewers] were in your position, they would feel 
overwhelmed.ò

ÅFact person selected for promotion was 
female, mother of two was not sufficient to 
rebut claim of gender bias
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George W. Bush: 

Civil Rightsô Advocate

ÅGenetic Information Nondiscrimination 

Act (GINA)

ÅADA Amendments Act of 2008 

(ADAAA)

ÅFMLA Expansion (Military Caregiver 

Leave)
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GINA

ÅThe Genetic Information Nondiscrimination Act 

of 2008 (GINA) signed into law by President 

Bush on May 21, 2008.  

ïProhibits workplace and health insurance 

discrimination based on use of ñgenetic 

informationò

ïIncludes genetic composition or personôs ñfamily 

historyò of inherited traits or disorders

ïNo genetic testing

ïMust preserve confidentiality of genetic information
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ADAAA

ÅADA Amendments Act (ADAA) signed by 
President Bush on 9/25/08; effective Jan. 
1, 2009
ïRestores intent of original ADA

ïOverturns several court rulings that limited the ADA

ïExpands definition of ñmajor life activitiesò the 
impairment of which may constitute a disability 

ïLowers standard for proof of ñregarded asò disabled; 
but no duty to accommodate person solely regarded 
as disabled

ïNo consideration of mitigating measures

ÅADA Coordinator? Reasonable 
accommodation policy? 
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FMLA Expansion

ÅFMLA expanded for military families

ïSpouse, son, daughter, parent or next of kin 
entitled to total of 26 workweeks of leave during 
a single 12-month to care for servicemember 
injured or made ill in the line of duty 

ï12 weeksô leave for qualifying family exigencies 
of mobilized Reserve or Guard member 

ÅNew FMLA Regulations, January 16, 2009

ÅRevise FMLA policy? Adopt new FMLA 
forms? 
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Colorado Civil Rights Expansion

ÅNew workplace accommodation for 
nursing mothers, C.R.S. 8-13.5-101 et 
seq. (eff. 8/05/08)

ïCovers all employers including state and 
local governments

ïProvide reasonable break time, accrued paid 
or unpaid, to express breast milk up to two 
years after childôs birth

ïProvide private, secure location to express 
breast milk (not a toilet stall)

ïAccommodation required; must mediate 
before suit
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Change Will Happen!

ÅAmerican Recovery and Reinvestment Act

Å$787 billion stimulus bill; signed Feb. 17, 2009

ïCOBRA subsidy for involuntarily terminated employees 

COBRA-eligible 9/1/08 to 12/31/09; 65% reimbursed by 

payroll tax credit up to 9 months; income limits; special 

election period after February 17, 2009

ïTax breaks for individuals and businesses

ïLimits on H1-B visas for TARP recipients

ïMore stringent HIPAA requirements

ïIncreased whistleblower protections

ïCommuter assistance tax break up to $230/month
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I Am King of the World
ÅChange business models.  NJ Law Against 

Discrimination, protecting sexual orientation, used 
to force on-line dating service to advertise same-
sex matches 

ÅChange management duties. New York passed 
Article 23-A of its Correction Law requiring 
employers to conduct a ñbalancing testò before 
refusing to hire/terminating a person with a 
criminal record

ÅCreate a moral duty.  Illinois enacted law requiring 
employers to report any child pornography 
discovered on electronic or information equipment 
to local law enforcement or national Cyber Tipline

ÅBe good.  CA passed ñno texting and drivingò law 
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Top 2008 Cases

ÅZisumbo v. Mcleod USA Telecom (10th Cir. 2008)

ÅYour words may be used against you in a court of 

law!  

ïAt awards lunch, boss asked top female performer, 

ñyouôre not gonna get pregnant now, are you?ò

ïNext month, female employee announces sheôs 

pregnant

ïBoss then constantly refers to employee as ñpregoò 

and frequently yells at her

ïCase sent to trial; ñpregoò can support a hostile work 

environment based on gender/pregnancy
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Top 2008 Cases

ÅQuon v. Arch Wireless Operating Co. (9th Cir. 
2008)

ÅYou can create privacy expectations by word or 
deed!
ïOntario, CA, police sergeant Jeff Quon used company-owned 

pager to send business and personal (e.g., sexually explicit) text 
messages; Ontario PD asked Arch Wireless for text transcripts 
believing Quon misusing pager

ïArch Wireless violated Stored Communications Act by not 
obtaining consent of addressor/recipient

ïEmployees had reasonable expectation of privacy in text 
messages ïprovided by text messaging services and stored 
on its network ïeven if sent on company pager.

ïFact PD had policy eliminating expectation of privacy was nullified 
by reality; city supervisor said he would not audit pager usage as 
long as employee paid overage.  

ïExpress consent would have been acceptable exception; also, 
employer could have searched its own pager
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Top 2008 Cases

ÅMcBride v. City of Detroit (E.D. Mich. 2008)

ÅEmployer must engage in interactive process 
under the ADA!
ïEmployee complained she was sensitive to co-
workerôs perfume, air freshener, pot pourri in the 
workplace

ïSupervisor able to convince co-worker to stop using 
perfume, pot pourri; but employee resumed use

ïPlaintiff requested ñno-scentò policy; HR refused; no 
other action taken

ïCourt found employer failed to accommodate 
reasonably; held HR remark that ñ[plaintiff] has the 
problem, not the employerò against the employer
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Top 2008 Cases

ÅBacon v. Hennepin County Medical 
Center (8th Cir. 2008)

ÅDaily call-in policy does not violate FMLA!

ïEmployee on intermittent FMLA leave for 
chronic skin irritation

ïEmployee terminated for failing to follow 
employerôs call-in policy when she elected to 
take extended leave to await appointment with 
allergist

ïNo FMLA violation where call-in policy 
consistently applied for all extended leaves
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2008 Top Cases

ÅBrady v. Wal-Mart Stores, Inc. (2d Cir. 

2008)

ÅDuty to accommodate under ADA is 

broad!

ïEmployers must accommodate obvious 

disability (e.g., cerebral palsy) even if 

employee never requests accommodation. 

ïEmployee transferred to two other jobs due 

to performance difficulties, quit, sued under 

ADA.  
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2008 Top Cases

ÅHughes v. City of Bethlehem (PA) (3rd

Cir. 2008)

ÅBad behavior still gets you fired!

ïDiabetic employee fired for calling in sick two 
days when she was actually in Las Vegas 
having lips and eyebrows permanently 
tattooed

ïAnonymous note sent to Mayor

ïWhen confronted, employee lied; was 
terminated for dishonesty

ïFMLA claim dismissed on summary 
judgment; affirmed by appellate court
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Trends: Change Will Happen 

US Census Bureau Predictions
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Demographics: 2042

ÅEthnic minorities in total will outnumber non-
Hispanic whites (54%:46%); no other country 
has had such rapid racial and ethnic change  

ÅUS population 300 million in 2006;                   
400 million by 2039

ÅBy 2030, 1:5 US residents will be +65 years old

Å1790 Census, 64% white; in 2010, 65% white; 
1900, 90% white; 2042, 46% white

ÅOrganizations must prepare today for 
tomorrowôs workplace 




